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FIRST SUBSTANTIVE DECISION

Preliminary

	The plaintiff alleges that he has made a request for access to personal information held by the defendant In this decision, ‘the Director’. about him, but that the Director has not responded to the request in a manner that complies with Principle 6 and Part 5 of the Privacy Act 1993 In this decision, ‘the Act’..


	The matter has already been considered by the Tribunal in the context of an unsuccessful application by the Director to have the plaintiff’s claim struck out:  see Shahroodi v Director of Civil Aviation. Shahroodi v Director of Civil Aviation [2010] NZHRRT 24 – in this decision, ‘the strike out decision’.


	This decision is limited to issues arising out of the fact that the Director has withheld, and continues to withhold, some personal information about the plaintiff.  This is on the grounds that he (the Director) has good reasons under the Act to withhold the information.  There are other issues in the litigation besides, including whether the steps taken by the Director to provide such information as has been provided thus far meets the requirements of Part 5 of the Act and, if not, then what the consequences of that have been for the plaintiff.  


	For reasons set out below, however, it was not possible to complete the hearing of all the evidence relevant to those issues on the day that had originally been allocated for the hearing (14 February 2011).  And, although the evidence was later completed on 22 February 2011, final arguments have not yet been presented. By agreement, final submissions are to be filed and served by both sides by 8 March 2011.  But the parties have both asked us to issue this decision nonetheless.  That is because the plaintiff’s appeal against a decision made by the Director to revoke the plaintiff’s private pilot’s licence In fact, as we understand the effect of the Director’s decision it is only that the plaintiff cannot now fly his jet aircraft solo; at the hearing on 14 February the plaintiff explained that he is still flying other aircraft ,and even his jet aircraft although with an instructor present.  Nonetheless all the parties referred to the sanction that the Director imposed in terms that the plaintiff has ‘lost his licence’ and we will do so as well. is due to be heard by the District Court over five days from Monday 7 March 2011.  The parties want to know whether and to what extent the Tribunal will uphold the Director’s decisions to withhold information, or will find that there are insufficient grounds to withhold the information at issue, before the District Court appeal proceeds.


	We make it clear, however, that although this decision does not deal with all of the substantive issues, it is a final decision in respect of information that has not yet been disclosed to the plaintiff.


Background

	We begin with some background to the matter.  We will need to give more detail about the facts when we come to dealing with the other issues in due course, but in view of the limited issues dealt in this decision a short summary will suffice here.


	At relevant times before June 2009 the plaintiff held a private pilot’s licence that allowed him to fly an Aero L-29 Delphin aeroplane, being a military jet aircraft two examples of which the plaintiff owns.  By late 2008 he had already become a subject of some attention at the aero club where he was a member, for reasons having to do with the way he was piloting the aircraft.  Then on 1 February 2009 he was involved in an incident at the North Shore Aerodrome while engaged in a high speed manoeuvre of some kind on the runway.  The result was that his aircraft went off the runway, and crashed through a fence.  The matter was reported to the Civil Aviation Authority, and an investigation took place.  The plaintiff’s pilot’s licence was suspended on 5 February 2009.  On 26 March 2009 the Director issued a notice of a proposed adverse decision, which indicated that revocation of the plaintiff’s licence was being considered.  The proposed adverse decision placed emphasis on the incident of 1 February 2009, but it also referred to other incidents that the plaintiff had been involved in at earlier times as well.


	That is the broad context within which the plaintiff made the information access request that is of primary concern to us in this litigation.  In fact there has been a very great deal of correspondence between the plaintiff and the Director in respect of the incident, both before and after the decision to revoke the plaintiff’s licence was proposed on (26 March 2009) and then confirmed (on 3 June 2009).  For our present purposes, however, it is enough to say that the plaintiff made the information access request that we are concerned with on 20 March 2009.  There are significant issues about what that request really asked for, and whether the stages by which information was subsequently made available to the plaintiff met the requirements of Part 5 of the Act.  By the end of 2009, however, only a limited number of documents or parts of documents were still being withheld by the Director.  For each of these, the Director relies on one or more of the provisions of ss.29(1)(a), 29(1)(f) and 27(1)(c) of the Act.  He contends that he has good grounds to withhold this residue of information from the plaintiff.


	The Tribunal’s decision in relation to the strike out application was issued on 24 November 2010.  In accordance with the decision, a case management conference was arranged and a timetable was agreed to, with a view to having all of the substantive issues determined before the hearing of the plaintiff’s appeal to the District Court.  The hearing in the Tribunal was given a time estimate of one day, and set down for 14 February 2011.


	When the hearing was convened, however, we were confronted with a good deal of material that had not been filed in advance.  In addition, examination of the plaintiff’s evidence took longer than expected. These are not criticisms here, but are noted to explain why the hearing could not be completed in the time allocated.    The plaintiff’s case did not close until about 4.00 pm, at which point there was not nearly enough time to take the evidence for the Director, much less hear any closing arguments.  Discussion with the plaintiff, counsel for the defendant and as amongst the three Tribunal members suggested that it would not be possible to reconvene the Tribunal hearing before the commencement of the District Court appeal.  The Registrar also indicated that there might be difficulties finding a hearing room, if the hearing were to be reconvened without some reasonable prior notice.


	It was therefore agreed that, in the circumstances, the only issues that truly need to be disposed of before the District Court appeal commences are those relating to the withheld documents; i.e., as to whether or not the Tribunal accepts that the Director has grounds under the Act to refuse to give the plaintiff access to the information.  Although far from ideal In cases like this, the Tribunal’s first preference is always to see that the substantive hearing is taken as far as it possibly can be before the plaintiff is not longer able to participate fully in it.  For decisions in which these kinds of problems (and the Tribunal’s approach) have been discussed, we refer to Dijkstra v Police [2006] NZHRRT 16, Reid v NZ Fire Service Commission & Crown Law Office [2008] NZHRRT 8, and NG v Commissioner of Police [2010] NZHRRT 16, all as foreshadowed to the parties here by paragraph [42] of the strike out decision. , we could not see any alternative but to receive a set of the withheld documents to consider ‘in caucus’, even though other aspects of the substantive hearing have not been completed.  


	The plaintiff said that understood the practicalities of the situation, and agreed that we should do so.


	As a result Mr Parnell (who is a solicitor employed by the Civil Aviation Authority) was called at the end of the hearing day on 14 February 2011 so as to formally produce the bundle of withheld documents.  The hearing then adjourned on the basis that it would be reconvened as soon as reasonably practicable, but that in the meantime the Tribunal would consider the withheld documents and deal with that aspect of the case as far as possible, and as soon as possible.  


	The Tribunal members then spent some time reviewing the documents in the bundle of withheld documents.


	At the plaintiff’s urging, with the significant co-operation of the defendant (and somewhat unexpectedly) it was possible to reconvene the hearing on 22 February 2011.  But even then, the available time did not allow us to do much more than complete the hearing of the evidence with the plaintiff present.  By agreement, final submissions on that evidence are to be filed in writing later.  The second hearing day did, however, provide an opportunity for the Tribunal to examine evidence relating to the withheld documents. This took place after the afternoon adjournment, without the plaintiff being present.


Some practical problems

	The bundle of withheld documents is a spiral bound volume with separate items under 64 different tabs.  In addition there is a detailed index which describes the documents under each tab in a reasonably detailed way, and identifies the ground(s) on which they (or relevant parts of them) have been withheld.  We also note that the index was provided to the plaintiff in advance of the hearing on 14 February 2011. 


	We commend counsel for the Director and Mr Parnell for preparing a full index in this way, and making it available to the plaintiff in advance of the 14 February 2011 hearing.  Although the plaintiff has not seen the withheld information, he does have some understanding of what is involved. Note the discussion on this topic in Dijkstra v Police (supra).  Our only suggestion, which we make not as a criticism but as an indication for future cases, is that would have been useful if the bundle of withheld documents had also been paginated continuously from beginning to end.  That would have made it easier to navigate, and would have given the plaintiff a better idea of the size of the various items (particularly the first 37 items) in the bundle.


	However a review of the index reveals the first difficulty that we have, even without referring to the content of any of the withheld items.  In order to explain the problem, some dates are important.  The plaintiff’s statement of claim in this Tribunal is dated 1 July 2010.  In it, he has referred to just one information access request, namely that which he made on 20 March 2009.  Having regard to the evidence that we have heard thus far, that does indeed seem to have been his central request; certainly it is the request to which both parties have directed their attention in the evidence that has been given, and in the way in which it has been examined, at the hearing.  But the bundle of withheld documents contains some 20 or so items which post-date 20 March 2009.  It is not immediately obvious how the provision of information that did not exist at 20 March 2009 is relevant to the question we need to decide, namely whether the Director responded to the information access request of 20 March 2009 in a manner that complies with the Act.  There is also a potential jurisdictional question: exactly what was the extent of the Privacy Commissioners’ investigation?  If she has not investigated issues relating to information that did not exist at 20 March 2009 then we may not have the power to consider information in that category at all.


	The statement of claim has a copy of the certificate of investigation by the Privacy Commissioner attached.  The certificate says “Mr Shahroodi made a number of personal information requests to the Civil Aviation Authority (“the CAA”) from 19 March to 27 May 2009. ...”.  It is not altogether clear, but we assume this indicates that the Privacy Commissioner considered information that was both generated and provided to the plaintiff after 20 March 2009, even though the plaintiff is only asking us to look at the 20 March 2009 request.  In that case, the scope of the Privacy Commissioner’s investigation may mean that the Tribunal’s jurisdiction does go beyond simply dealing with the response to the 20 March 2009 request. In fact the most recent document in the bundle that we have been asked to inspect is dated 19 May 2009, and so falls within the date range stated in the certificate of investigation.  


	In the end, we think that a pragmatic approach is needed.  By submitting the bundle of withheld documents as he has, it seems to us that the Director has accepted that we have the power to consider them.  Furthermore, given the impending District Court appeal, we think it would be unhelpful for us to say that although we have studied the whole bundle we are not in a position to deal with any post-20 March 2009 items in it.  In the circumstances we have decided to deal with all of the documents in the bundle, overlooking these niceties about whether or not any obligation to give access can truly be said to have been a consequence of the 20 March 2009 request.


	A second practical difficulty derives from that fact that several of the items at tabs [2] to [37] of the bundle include information that is a subject of privilege, but to which information that is not privileged has been attached or included.  Two examples will serve to illustrate:


	The item at tab 14 comprises a series of emails relating to a legal review of the then proposed adverse decision and of the final accident report.  We agree these are privileged on the basis that, in the circumstances as they then stood, litigation could reasonably have been contemplated.  Legal advice privilege may well also apply.  But towards the end of the item there is a copy of the Director’s signed decision to suspend the plaintiff’s license dated 5 February 2009.  It is not a draft, and there is no suggestion that any privilege attaches to that document;


	The item at tab 21 is an internal CAA email dated 7 April 2009 between its in-house counsel and the CAA manager of Personnel Licensing.  Again, the email is clearly a subject of privilege.  But it has attached to it an email written by the plaintiff to the CAA on 7 April 2009.  That, equally clearly, is not a subject of privilege. And no other withholding grounds are relied upon.


	We suggest that in cases like this (particularly where privileged and non-privileged information appears mixed in one email chain or document) the better course for an agency is to give access to the whole item, but with the privileged parts redacted – even if that involves redacting entire pages of information.  That certainly makes it much easier to see exactly what has and has not been provided, if an issue emerges later.  It also avoids leaving open any argument that, even if non-privileged information that is not disclosed I.e., because it is mixed in an otherwise privileged chain. is only a duplicate of information to which access has been given, nonetheless the obligation under the Act is to give access to all copies of any personal information held by the agency about the requester (including all non-privileged personal information even where mixed with privileged information).


	The essential problem in this case, however, is not whether or not there are duplicate copies of documents or other personal information that should, strictly speaking, have been disclosed.  The plaintiff’s real concern is that the Director may still be holding personal information about him for which there are no adequate withholding grounds, and of which he (the plaintiff) is not yet aware.  Furthermore, at least in this decision we are not concerned about the timing of the provision of information, only whether or not access has been given in accordance with Principle 6.


	In the circumstances we have again adopted a pragmatic approach.  For each item that includes a mixture of privileged and non-privileged information, we have searched to find evidence that all non-privileged elements have been disclosed to the plaintiff elsewhere.  


	This is has not been a straightforward task in this case.  The way in which various collections of documents have been put before us is nothing short of bewildering.  The plaintiff has filed no fewer than five separate statements and memoranda, each attaching copies of various documents that are said to be relevant.  Nothing is in any chronological or other recognisable order.  For his part, aside from Mr Parnell’s statement of evidence, the Director has filed no fewer than eleven separate compilations of documents. Bundles numbered 1 to 6; the ‘Personnel Licensing file’; JP1; JP2 and JP3; and of course the volume of withheld documents.    These have understandably been put forward to show the content and order in which various disclosures were made to the plaintiff but, again, they are not in chronological or other order.  Only two of these compilations are paginated.  There is an element of duplication, but some documents that at first glance may seem to be duplicates in fact contain variations.  Some of the bundles filed by the Director have tabs, and indices have been prepared for some of the bundles.  Even so, the total of all the bits of paper that have been put before us in this way stands over 20 centimetres high when piled up.  The task finding even the more important documents is difficult.  Finding copies of isolated pieces of correspondence is nigh impossible.


	Our own attempts to cross reference the non-privileged component of information in the bundle of withheld documents with the bundles of disclosed documents The purpose of the exercise being to satisfy ourselves that all non-privileged information in the withheld bundles has indeed been disclosed to the plaintiff. before the resumed hearing on 22 February 2011 were only partially successful.  As a result, at the hearing in relation to the withheld documents on 22 February 2011 we drew our concerns to the attention of counsel for the Director and Mr Parnell.


	We have since been shown that, with one exception only, all non-privileged parts of the materials in the bundle of withheld documents were indeed made available to the plaintiff by no later than July 2009 (in fact, save for a photograph that was part of the accident report in March 2009, all of the non-privileged parts of the documents in the bundle of withheld documents are copies of correspondence between the plaintiff and the Director and his staff).  


	The single exception is a copy of an email that was written by the plaintiff to the Director at 10:32 am on 20 March 2009.  We do not know why it is not amongst the other volumes of disclosed materials, but evidently it is included in the Record of Decision that has been filed in the context of the District Court appeal.  It has not been withheld from the plaintiff.


Application of the grounds for withholding

	Having set out these practical concerns, we turn to consider the different grounds on which the Director has relied to withhold personal information about the plaintiff.  These are:


	Section 27(1)(c) of the Act, which relates to personal information the disclosure of which would be likely to prejudice the maintenance of the law, including the prevention, investigation, and detection of offences, and the right to a fair trial;


	Section 29(1)(a) of the Act, which refers to personal information the disclosure of which would involve an unwarranted disclosure of the affairs of another individual; and 


	Section 29(1)(f) of the Act, which refers to personal information the disclosure of which would breach legal professional privilege.


	We deal with items 1 to 37 in the bundle first.  Although there are a few items for which more than one withholding ground is relied on, all of the items in this group include claims for legal privilege.


	The item at tab 1 is dated 11 September 2003.  It is the only item in the bundle of withheld documents that does not relate directly to the chain of events in late 2008 and early 2009 that lead up to the Director’s decision to revoke the plaintiff’s pilot’s license.  Our preliminary view before the hearing on 22 February 2011 was that, as a result, there might be issues of the kind raised by the Court of Appeal in Reid v NZ Fire Service Commission & Ors. Reid v NZ Fire Service Commission & Ors [2010] NZCA 133.  One of the questions in that case was whether information which has been a subject of legal privilege can lose its privileged status by the passage of time and, in particular, when the litigation in respect of which it was privileged comes to an end.  In Reid the Tribunal had applied the principle that once a document is privileged it is always privileged. Reid v NZ Fire service Commission & Ors [2008] NZHRRT 8, esp at para [28][f] – the Tribunal applied the principle as enunciated by Lord Millet in the Privy Council in B v Auckland District Law Society [2003] UKPC 38; [2004] 1 NZLR 326 (at para [44]): “... privilege remains after the occasion for it has passed: unless waived ‘once privileged, always privileged’’.  So did the High Court when the matter came before it:  Reid v Crown Law Office & Anor. Reid v Crown Law Office & Anor, Wellington High Court, CIV-2008-485-1203, 23 March 2009 per Dobson J.  But in the Court of Appeal, special leave was given to the appellant to challenge that proposition.  The basis for that is a Canadian case in which it was held that litigation privilege “ ... has a limited life span”, and that once litigation has ended the privilege to which it gave rise loses its purpose, and therefore its justification. At para[21] of the Court of Appeal decision in Reid (supra note 15), referring to Minister of Justice v Blank [2006] 2 SCR 319 (Canadian Supreme Court).  The Court of Appeal’s decision in April 2010 holds open the possibility that the issue of litigation privilege in this context might be reconsidered.


	When asked, however, Mr Ferrier made it clear that in this case the privilege claimed for the document at Tab 1 is legal advice privilege rather than litigation privilege.  


	Having seen the document, we confirm that it is what it is described as in the index, namely an internal staff memo seeking legal advice regarding CAA enforcement action.  We also accept that the claim for legal advice privilege is properly made, so that the Director has good reason under s.29(1)(f) of the Act to withhold the document from the plaintiff.  We do not need to deal with the issue raised by the Court of Appeal in Reid after all.  We will, however, indicate that unless and until this aspect of litigation privilege is reviewed and restated by the High Court or the Court of Appeal, absent any special considerations we think this Tribunal should probably continue to apply the orthodox ‘once privileged, always privileged’ principle.


	The items at tabs [2] to [37] of the bundle of withheld documents can be dealt with together.  


	It is in the nature of a case like this that the detailed reasons we would usually give for a decision have to be circumscribed so that, in giving reasons, our decision does not effectively reveal the very information that is at issue.  It must suffice to say that, putting aside the points we have set out at para’s [21] to [27] above, we are satisfied that the claim for legal privilege has been properly made in respect of all of the personal information about the plaintiff that is contained in the items at tabs [2] to [37] of the bundle of withheld documents, and to which the plaintiff has not been given access elsewhere.


	With respect to items 38 to 64, however, there is no suggestion of legal professional privilege.  The grounds relied on here are a combination of ss.27(1)(c) and 29(1)(a).  The documents under these tabs are copies of documents that we understand have been provided to the plaintiff, but with words or parts redacted.  We have been provided with copies of the documents as provided to the plaintiff, and also without any redactions.  It certainly makes this part of the bundle much easier to follow, and to see exactly what issue is raised by each document. 


	All of the items in this group of documents really raise the same two questions:  Has the Director discharged the onus of showing that disclosure of the identities of various individuals who have provided him with information about the plaintiff would prejudice the maintenance of the law (in this case the real question is as to whether disclosure would prejudice future CAA investigations)?  In addition and/or in the alternative, has the Director discharged the onus of showing that disclosure of the identities of various individuals who have provided him with information about the plaintiff would represent an unwarranted disclosure of their affairs?  


	There have been several cases now in which the Tribunal has upheld decisions by the Police and other law enforcement agencies not to reveal the identities of informants: see, for example, Dijkstra v Police Supra, note 7.; Stoves v Police Stoves v Police [2008] NZHRRT 8; upheld by the High Court in Stoves v Police Christchurch High Court, CIV-2009-409-000011, 20 April 2009 per French J., Kaiser v Ministry of Agriculture and Forestry & Ors Kaiser v Ministry of Agriculture and Forestry & Ors [2009] NZHRRT 10., and NG v Police. NG v Police [2010] NZHRRT 16.  At the same time, and as the decision in Director of Human Rights Proceedings v Police Director of Human Rights Proceedings v Police (2007) 8 HRNZ 428 esp at para’s [44] to [57]. shows, even in the case of the Police there is no blanket rule that the identities of any and all who give information in the context of an investigation will automatically be protected from disclosure under the Privacy Act.  


“[52] Given the significance of Principle 6 we agree with Ms Evans that it goes too far to suggest that s.27(1)(c) was intended to be available in the case of any or all information that comes to the Police - as a sort of ‘blanket’ exception to Principle 6 - simply because what is at issue is information that has been given to the Police.  To accept such a proposition would amount to saying that Principle 6 does not apply to any personal information the Police hold, unless perhaps it has been provided by the subject of the information itself.  That cannot be correct. 

...

[54] The importance of protecting certain sources of information is discussed in Nicholl v Chief Executive, Department of Work and Income (supra):
“There is a substantial body of decisions dating from 1982 which have recognised that in a proper case, s.27 (1)(c) may be relied on to deny access to the name of an informant. The decisions are firmly grounded in the words of the statute and in the pragmatic concerns which, since Hardy v R (1794) 24 St Tr 199, have conferred public interest immunity on police informants. For more than two centuries it has been accepted that the public interest favours preserving the anonymity of police informers by keeping open avenues of information which will assist in the detection and investigation of crime.
“The decisions under the New Zealand legislation have properly emphasised, however, that suppression is not automatic. Each case must be determined on its merits. The question is whether in this case the respondent was entitled to decide that disclosure of the name of the informant would pose a serious risk to the maintenance of the law.”

[55] In our assessment, the only hard and fast rule when the policy of Principle 6 and the concerns reflected in s.27(1)(c) come into tension, is that due consideration must be given to the competing concerns, and in the end the outcome depends on the facts at work in the particular case.  Nor do we see a decision against the Police on this issue in this case as setting a precedent of any significant kind.  Once it is accepted that there is no ‘blanket’ rule protecting all information that is supplied to the Police, and no automatic right to withhold information of that kind, then this decision is no more than an application of those propositions to the specific facts of this particular case.”


	The present case does not involve a Police prosecution, and Mr Ferrier accepted that the nature of the proceedings to revoke the plaintiff’s pilot’s license are fundamentally civil rather than criminal in nature.  At the same time, we acknowledge that the Director has very significant responsibilities under the Civil Aviation Act 1990 to regulate and monitor all those who hold pilots’ licences in New Zealand.


	In his evidence, Mr Parnell put the CAA’s concerns about disclosing the identities of those who supplied the information at Tabs 38 to 64 of the bundle of withheld documents on the basis that the CAA “ ... often relies on confidential information from the aviation community when carrying out its functions under that Civil Aviation Act ...”   After referring to s.72I(3)(b) of that Act Which empowers the Director to take action in the public interest to enforce the Act., he added: “In this case the persons whom the CAA wished to protect had legitimate aviation safety concerns about the plaintiff’s actions and considered it would assist the CAA if they were to provide it with information.  They had specifically requested confidentiality, including directly to the writer, and were concerned they would be bullied or harassed for providing information to the CAA, not just by the plaintiff, but by other members of the local aviation community who resent people passing information to the CAA ... The CAA often relies on persons providing confidential information to it in the interests of aviation safety so that appropriate safety action may be taken.”


We questioned Mr Parnell about this evidence.  Again it must suffice to say that, having done so, we have been persuaded that to require disclosure of the identity of those who have given information to the Director in relation to the plaintiff in this case might indeed have a chilling effect on the propensity of others to give the Director information in future.  We accept that the informants here would have been unlikely to give the information that they did without assurances of anonymity, and that there are legitimate and real concerns to protect the flow of that kind of information to the Director in the interests of safety.  We will also say that the CAA’s website at the relevant time encouraged the reporting of accidents and incidents on a confidential basis.  We ask the Director to see that a copy of the details on the website at the time That is to say, a copy of  the information that was published on the CAA website at that time, as it was provided to us following our request for it at the hearing on 22 February 2011. is sent to the plaintiff as soon as possible.

	We are satisfied that the Director has good grounds under s.27(1)(c) of the Act to withhold the information at tabs [38] to [64] of the bundle of withheld documents and which has not already been disclosed to the plaintiff.  As a result it is not necessary for us to go on to consider the possible application of s.29(1)(a) of the Act, and we do not do so.


Conclusion

	For these reasons, we agree with the assessments that have been made by the Director in respect of the information in the bundle of withheld documents and to which the plaintiff has not been given access.  The think the Director has good reasons under ss.29(1)(f) and 27(1)(c) of the Act to refuse to give the plaintiff access to the information.


	The plaintiff’s claim for orders directing that more information should be provided to him is therefore dismissed.


	The remaining questions in this case relate to the nature of the requests that were made, the content and timing of the Directors’ responses, and the remedies (if any) that the plaintiff should be awarded for any interference with his privacy in those respects.  We trust it will be clear that nothing in this decision is intended to deal with those issues.  We will issue a second substantive decision to deal with those issues as soon as practicable after closing submissions have been received.





______________		______________		_____________
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